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H 1218. 2

HOUSE BI LL 1983

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session
By Representative Ericksen

Read first time 02/02/2007. Referred to Conmttee on Technol ogy,
Ener gy & Conmuni cati ons.

AN ACT Relating to pronoting conpetition for video services;
amendi ng RCW 35.21.860, 35.99.020, 35.102.020, and 80.36.370; and
adding a new chapter to Title 80 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The Legislature finds and declares all of
t he fol |l ow ng:

(1) Washington's econony would be enhanced by investnent in new
communi cations and video programmng infrastructure, including fiber
optic and internet protocol technol ogies.

(2) Cable services and video services bring inportant daily
benefits to Washi ngton by providing news, education, and entertai nnment.

(3) Conpetitive cable service providers and video service providers
are capabl e of providing new video progranm ng services and conpetition
to consuners in Washi ngton and have stated their desire to do so.

(4) There has been only mniml conpetitive entry into the
facilities-based vi deo pr ogr anm ng mar ket since Washington's
franchi sing requirenents were first enacted.

(5 The cable franchise requirenents and associated build-out
requirenents have acted as a barrier to entry to nmany new
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facilities-based entrants, because tine-to-nmarket and reasonabl e cost
of entry are critical for new entrants seeking to conpete with the
cabl e i ncunbents.

(6) Under both federal and state law, there is considerable
uncertainty concerni ng whether and to what degree the cable franchise
requi rements apply to various conpetitive cable service providers and
conpetitive video service providers, especially to the extent those new
entrants are already subject to public right-of-way nanagenent under
ot her state regul atory schenes.

(7) To renove legal uncertainty under state |law with respect to the
authority of conpetitive cable service providers and video service
providers to use the public rights-of-way to the extent the cable
franchi se requirenents do not apply, and to pronote conpetitive entry
by all conpetitive cable service providers and video service providers,
the state of Wshington can and should provide a state-issued
aut hori zation for conpetitive cable service providers and video service
providers to deploy their systens and provide cable service and vi deo
service to residents of the state. This state-issued grant will allow
all conpetitive cable service providers and video service providers to
nmove forward in making the significant investnents required to provide
new services and conpetition for video programm ng.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.
(1) "Cable operator” mneans any person or group of persons who
provi des cabl e service over a cable systemand directly or through one
or nore affiliates owns a significant interest in the cable system or

who ot herwi se controls or is responsible for, through any arrangenent,
t he managenent and operation of such a cable system

(2) "Cable service" neans the one-way transm ssion to subscribers
of video or other programm ng service, and subscriber interaction, if
any, which is required for the selection or wuse of such video
progranmm ng or other programm ng service.

(3) "Cable systeni neans a facility, consisting of a set of closed
transm ssion paths and associated signal generation, reception, and
control equipnent that is designed to provide cable service that
i ncl udes video programm ng and that is provided to nmultiple subscribers
within a coomunity. "Cable systent does not incl ude:
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(a) A facility that serves only to retransmt the television
signals of one or nore tel evision broadcast stations;

(b) A facility that serves subscribers w thout using any public
right - of - way;

(c) Afacility of a conmon carrier, except that such a facility is
considered a cable systemto the extent the facility is used in the
transm ssion of video programm ng directly to subscribers, unless the
extent of use is solely to provide interactive on-demand services;

(d) An open video system or

(e) Any facilities of any electric wutility wused solely for
operating its electric utility system

(4) "Comm ssion” neans the utilities and transportation conm ssion.

(5) "Conpetitive cable service provider" neans:

(a) A person authorized by this chapter to provide cable service
over a cable systemother than the incunbent cabl e operator providing
service in the area to be served by the conpetitive cable service
provi der; or

(b) A cable operator authorized by this chapter to provide cable
services over a cable systemin areas where it currently does not have
an existing franchise agreenent as of the effective date of this
section.

(6) "Conpetitive cable service provider fee" neans the anount paid
by a conpetitive cable service provider under section 4 of this act.

(7) "Conpetitive video service provider" neans a person authorized
by this chapter to provide video service. "Conpetitive video service
provi der" does not include a cable operator, and a conpetitive video
service provider is not considered a cable operator, and the facilities
of a conpetitive video service provider is not considered a cable
system

(8) "Conpetitive video service provider fee" neans the anount paid
by a conpetitive video service provider under section 4 of this act.

(9) "Franchise" neans an initial authorization, or renewal of an
aut hori zation, issued by a franchising entity, regardless of whether
the authorization is designed as a franchise, permt, I|icense,
resolution, contract, «certificate, agreenent, or otherw se, that
aut hori zes the construction and operation of a cable system or video
service provider's network in the public rights-of-way.
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(10) "Franchising entity" neans the city or county entitled to
require franchi ses and i npose fees under |ocal ordinances.

(11) "Public rights-of-way" nmeans the area on, below, or above a
public roadway, highway, street, public sidewal k, alley, or waterway,
or utility easenents dedicated for conpatible uses.

(12) "Video progranm ng" neans programm ng provided by, or
generally considered conparable to programmng provided by, a
tel evi si on broadcast station.

(13) "Video service" neans video programm ng services provided
through wireline facilities located at least in part in the public
rights-of-way wthout regard to delivery technol ogy, including internet
protocol technol ogy. "Video service" does not include any video
progranm ng provided by a commercial nobile service provider or cable
service provided by a conpetitive cable service provider.

NEW SECTION. Sec. 3. (1) Any entity certificated to provide |oca
exchange service in the state that seeks to operate or operates as a
conpetitive cable service provider or conpetitive video service
provider in its local exchange service area automatically possesses
aut hori zation upon the effective date of this section.

(2) Any other conpetitive cable service provider or conpetitive
vi deo service provider possesses authorization upon securing perm ssion
fromthe conmm ssion

(3) The comm ssion shall adopt rules to govern the cable service or
vi deo service authorization application process for conpetitive cable
service providers and conpetitive video service providers included in
this subsection. To the extent required by applicable |law, any cable
or video service authorization granted by this chapter or the
comm ssion constitutes a franchise for purposes of 47 U S C Sec.
541(b)(1). To the extent required for purposes of 47 U S.C. Secs
521-561, only the state of Washi ngton hol ds the exclusive franchising
authority for conpetitive cable service providers and conpetitive video
service providers in this state.

(4) No franchising entity or other political entity of the state
may:

(a) Require a conpetitive cable service provider or conpetitive
vi deo service provider to obtain a separate franchise; or
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(b) Oherwise inpose any fee or franchise requirenent on any
conpetitive cable service provider or conpetitive video service
provi der, except as provided in this chapter. For purposes of this
subsection, a franchise requirenent includes, without limtation, any
provision regulating rates charged by conpetitive cable service
providers or conpetitive video service providers or requiring
conpetitive cable service providers or conpetitive video service
providers to satisfy any build-out requirenents or deploy any
facilities or equi pnent.

(5) A cable operator with an existing franchise to provide cable
service in any nunicipality in the state as of the effective date of
this section is not eligible to seek a state authorization to provide
cable service or video service under this chapter as to such a
muni cipality wuntil the expiration date of the existing franchise
agr eement .

(6)(a) No |ater than one hundred eighty days after a request by a
muni ci pality or county in which the conpetitive cable service provider
or the conpetitive video service provider is providing cable service or
video service, the holder of a state authorization to provide cable
service or video service shall designate a sufficient anount of
capacity on its comrunications network to allow the provision of a
conpar abl e nunber of channels or capacity of public, educational, and
gover nment al noncommerci al progranmm ng provided by the incunbent cable
oper at or.

(b) The content to be provided over the public, educational, and
gover nnent al noncommerci al progranmm ng access under this section is the
responsibility of the municipality or county receiving the benefit of
the capacity. The holder of a state authorization to provide cable
service or video service bears only the responsibility for the
transm ssion of the content, subject to technol ogical restraints.

(7) The nmunicipality or county shall ensure that all transm ssions,
content, or programmng to be transmtted by a holder of a state
aut hori zation to provide cable service or video service are provided or
submtted to the conpetitive cable service provider or conpetitive
video service provider in a manner or form that is capable of being
accepted and transmtted by a provider, wthout requirenent for
additional alteration or change in the content by the provider, over
the particular network of the conpetitive cable service provider or
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conpetitive video service provider, that is conpatible with the
technology or protocol wutilized by the conpetitive cable service
provi der or conpetitive video service provider to deliver services.

(8) When technically feasible, the holder of a state authorization
to provide cable service or video service and an incunbent cable
service provider shall use reasonable efforts to interconnect their
cable or video systens for the purpose of providing public,

educat i onal , and gover nient al nonconmer ci al progranmm ng.
I nt erconnection nay be acconplished by direct cable, mcrowave |ink
satellite, or other reasonable nethod of connection. Hol ders of a

state authorization to provide cable service or video service and
i ncunbent cable service providers shall negotiate in good faith and
i ncunbent cabl e service providers may not w thhold interconnection of
publi c, educat i onal , and governnent al nonconmer ci al pr ogr anm ng
channel s.

(9) Except as provided in subsections (1) through (3) of this
section, conpetitive cable service providers and conpetitive video
service providers enjoy the sane rights under the |laws of the state of
Washi ngton as incunbent cable operators and other providers of video
progranmm ng.

(10) The conmssion is solely responsible for enforcing this
chapter and may do so by filing a conplaint in superior court.

NEW SECTION. Sec. 4. (1) A conpetitive cable service provider or
conpetitive video service provider shall provide notice to each
franchising entity wth jurisdiction in any locality in which a
conpetitive cable service provider or conpetitive video service
provi der begins to offer cable service or video service.

(2) In any locality in which a conpetitive cable service provider
offers cable service or a conpetitive video service provider offers
video service, the conpetitive cable service provider or conpetitive
video service provider shall calculate and pay the conpetitive cable
service provider or conpetitive video service provider fee to the
franchising entity wth jurisdiction in that locality wupon the
franchising entity's witten request. |If the franchising entity makes
such a request, the conpetitive cable service provider or conpetitive
vi deo service provider fee is due on a quarterly basis, forty-five days
after the close of the quarter, and is calculated as a percentage of
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gross revenues. The franchising entity may not demand any additi onal
fees or charges from the conpetitive cable service provider or
conpetitive video service provider, and nmay not demand the use of any
ot her cal cul ati on net hod.

(3) The percentage to be applied against gross revenues pursuant to
subsection (2) of this section is set by the franchising entity and
identified inits witten request equal to the percentage paid by the
i ncunbent cabl e operator or five percent, whichever is |ess.

(4)(a) For purposes of this section, "gross revenues" neans all
consideration of any kind or nature including, without limtation,
cash, credits, property, and in-kind contributions received by the
provi der from subscribers for the provision of cable service over a
cable system by a conpetitive cable provider or video service by a
conpetitive video service provider wthin the franchising entity's
jurisdiction. Conpetitive cable service providers and conpetitive
vi deo service providers are subject to and required to pay either the
conpetitive cable service provider fee or the conpetitive video service
provi der fee, but never both the conpetitive cable service provider and
conpetitive video service provider fees.

(b) For purposes of this section, "gross revenues" does not
i ncl ude:

(1) Revenues not actually received, even if billed, such as bad
debt ;

(11) Revenues received by any affiliate or any other person in
exchange for supplying goods or services used by the provider to
provi de cabl e service or video service;

(ti1) Refunds, rebates, or discounts made to subscribers, |eased
access providers, advertisers, or any nunicipality or other unit of
| ocal governnent;

(1v) Any revenues fromservices not classified as cable service or
video service including, without limtation, revenue received from
t el ecomuni cati ons services, revenue received from information
services, revenue received in connection wth advertising, revenue
received in connection with hone shopping services, or any other
revenues attributed by the conpetitive cable service provider or
conpetitive video service provider to noncable service or nonvideo
service in accordance with any applicable laws, rules, regulations
standards, or orders;
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(v) Any revenue paid by subscribers to hone shopping progranmers
directly fromthe sale of nmerchandi se through any hone shoppi ng channel
offered as part of the cable services or video services;

(vi) The sale of cable services or video services for resale in
whi ch the purchaser is required to collect the five percent fee from
t he purchaser's customer;

(vii) Any tax of general applicability inposed upon the conpetitive
cable service provider or conpetitive video service provider or upon
subscribers by a city, state, federal, or any other governnental entity
and required to be collected by the conpetitive cable service provider
or conpetitive video service provider and remtted to the taxing entity
i ncluding, but not limted to, sales and use tax, gross receipts tax,
exci se t ax, utility users t ax, public service t ax, and
t el ecomruni cations taxes, and including the five percent fee specified
in this section;

(viii) The provision of cable services or video services to public
institutions, public schools, or governnental entities at no charge;

(1x) Any foregone revenue from the conpetitive cable service
provider's or conpetitive video service provider's provision of free or
reduced- cost video service to any person including, without limtation,
any nmunicipality and other public institutions or other institutions;

(x) Sales of capital assets or sales of surplus equipnent;

(xi) Reinbursenment by programmers of marketing costs incurred by
the conpetitive cable service provider or conpetitive video service
provider for the introduction or pronotion of new programm ng;

(xii) Directory or internet advertising revenue including, but not
limted to, vyellow pages, white pages, banner advertisenent, and
el ectroni ¢ publishing; or

(xi1i) Copyright fees paid to the United States copyright office.

(5) At the request of a franchising entity, no nore than once per
year, the conm ssion nmay performreasonable audits of the conpetitive
cable service provider's or conpetitive video service provider's
calculation of the conpetitive cable service provider or conpetitive
vi deo service provider fee.

(6) Any conpetitive cable service provider or conpetitive video
service provider may identify and collect the anmount of the conpetitive
cabl e service provider fee or conpetitive video service provider fee as
a separate line itemon the regular bill of each subscriber.
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NEW SECTION. Sec. 5. (1) A franchising entity shall allow the
holder of a state authorization to provide cable service or video
service to install, construct, and nmaintain a communi cati ons network
within a public right-of-way and shall provide the holder of a state
authorization to provide cable service or video service with open
conpar abl e, nondi scrim natory, and conpetitively neutral access to the
public right-of-way.

(2) Afranchising entity may not discrimnate agai nst the hol der of
a state authorization to provide cable service or video service by
denyi ng any of the follow ng:

(a) The authorization or placenent of a comrunications network in
public rights-of-way;

(b) Access to a building; or

(c) A municipal utility pole attachnment term

(3) Afranchising entity may inpose on a conpetitive cable service
provi der or conpetitive video service provider a permtting fee only to
the extent it inposes such a fee on incunbent cable operators, and any
fee may not exceed the actual, direct costs incurred by the franchising
entity for issuing the relevant permt. In no event may a fee under
this subsection be levied under the follow ng circunstances: (a) If
the conpetitive cable service provider or conpetitive video service
provi der already has paid a permt fee of any kind in connection with
the sane activity that would otherwi se be covered by the permt fee
under this subsection or is otherw se authorized by |aw or contract to
pl ace the facilities used by the conpetitive cable service provider or
conpetitive video service provider in the public rights-of-way; or (b)
for general revenue purposes.

NEW SECTION. Sec. 6. (1) A conpetitive cable service provider or
conpetitive video service provider that has been granted a state
aut hori zation to provide cable service or video service may not deny
access to service to any group of potential residential subscribers
because of the income of the residents in the local area in which the
group resides.

(2) The holder of a state authorization to provide cable service or
video service may use direct-to-hone satellite service or another
alternative technol ogy that provides conparable content, service, and
functionality to satisfy the requirenents of this section

p. 9 HB 1983
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NEW SECTION. Sec. 7. (1) This chapter is intended to be
consistent with the federal cable act, 47 U S.C. Sec. 521 et seq.

(2) Except as otherwi se provided in sections 2 through 6 of this
act, this chapter does not prevent a conpetitive cable service
provi der, conpetitive video service provider, cable operator, or
franchising entity from seeking clarification of its rights and
obligations under federal law or to exercise any right or authority
under federal or state |aw

Sec. 8. RCW35.21.860 and 2000 c 83 s 8 are each anended to read
as follows:

(1) No city or towm may inpose a franchise fee or any other fee or
charge of whatever nature or description upon the |light and power, or
gas distribution businesses, as defined in RCW82.16.010, or tel ephone
busi ness, as defined in RCW82.04. 065, or service provider for use of
the right of way, except:

(a) A tax authorized by RCW 35.21. 865 may be inposed;

(b) A fee may be charged to such businesses or service providers
that recovers actual adm nistrative expenses incurred by a city or town
that are directly related to receiving and approving a permt, |icense,
and franchise, to inspecting plans and construction, or to the
preparation of a detailed statenent pursuant to chapter 43.21C RCW

(c) Taxes permtted by state | aw on service providers; and

(d) (( Franchiseregquirenents—andteestor——cableteleviston——servieces
as—atowed—hy—federal—taw—and

£{e))) A site-specific charge pursuant to an agreenent between the
city or towmm and a service provider of personal wreless services
acceptable to the parties for:

(1) The placenment of new structures in the right of way regardl ess
of height, unless the new structure is the result of a nmandated
relocation in which case no charge will be inposed if the previous
| ocati on was not charged,;

(i1) The placenment of replacenent structures when the repl acenent
is necessary for the installation or attachnent of wireless facilities,
and the overall height of the replacenent structure and the wrel ess
facility is nore than sixty feet; or

(iii1) The placenent of personal wireless facilities on structures
owned by the city or town located in the right of way. However, a

HB 1983 p. 10
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site-specific charge shall not apply to the placenent of personal
wireless facilities on existing structures, unless the structure is
owned by the city or town.

A city or towm is not required to approve the use permt for the
pl acenment of a facility for personal wreless services that neets one
of the criteria in this subsection absent such an agreenent. If the
parties are unable to agree on the anmount of the charge, the service
provider may submt the anount of the charge to binding arbitration by
serving notice on the city or town. Wthin thirty days of receipt of
the initial notice, each party shall furnish a list of acceptable
arbitrators. The parties shall select an arbitrator; failing to agree
on an arbitrator, each party shall select one arbitrator and the two
arbitrators shall select a third arbitrator for an arbitration panel.
The arbitrator or arbitrators shall determne the charge based on
conparabl e siting agreenments involving public |and and rights of way.
The arbitrator or arbitrators shall not decide any other disputed
issues, including but not limted to size, location, and zoning
requi renents. Costs of the arbitration, including conpensation for the
arbitrator's services, must be borne equally by the parties
participating in the arbitration and each party shall bear its own
costs and expenses, including legal fees and w tness expenses, in
connection with the arbitration proceedi ng.

(2) Subsection (1) of this section does not prohibit franchise fees
i nposed on an el ectrical energy, natural gas, or tel ephone business, by
contract existing on April 20, 1982, with a city or town, for the
duration of the contract, but the franchise fees shall be considered
taxes for the purposes of the [imtations established in RCW35. 21. 865
and 35.21.870 to the extent the fees exceed the costs all owabl e under
subsection (1) of this section.

Sec. 9. RCW35.99.020 and 2000 ¢ 83 s 2 are each anended to read
as follows:

A city or town may grant, issue, or deny permts for the use of the
right of way by a service provider for installing, maintaining,
repairing, or renoving facilities for tel econmuni cati ons services ((e+
cable—television—serviees)) pursuant to ordi nances, consistent wth
chapter 83, Laws of 2000.

p. 11 HB 1983



©O© 00 N O Ol WDN P

e T
w N R O

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

35

Sec. 10. RCW35.102.020 and 2003 ¢ 79 s 2 are each anended to read
as follows:

Chapter 79, Laws of 2003 does not apply to taxes on any service
that historically or traditionally has been taxed as a utility business
for municipal tax purposes, such as:

(1) A light and power business or a natural gas distribution
busi ness, as defined in RCW82. 16. 010;

(2) A tel ephone business, as defined in RCW 82. 04. 065;

(3) (( Cabletelevistonservieces—

4y)) Sewer or water services;

((65))) (4) Drainage services;
((66))) (5) Solid waste services; or

((8)) (6) Steam services.

Sec. 11. RCWS80.36.370 and 1990 ¢ 118 s 1 are each anended to read
as follows:

The comm ssion shall not regulate the follow ng:

(1) ((cre—way—broadeast—or—cable—television—t+ransm-ssion—of

Levisi ' . Ls:

£2))) Private tel econmunications systens;

((3))) (2) Tel egraph services;

((4)Y)) (3) Any sale, |lease, or use of custoner prem ses equi pnent
except such equipnent as is regulated on July 28, 1985;

((65))) (4) Private shared tel ecommuni cations services, unless the
comm ssion finds, upon notice and investigation, that custonmers of such
services have no alternative access to | ocal exchange
t el ecommuni cati ons conpanies. |f the conmm ssion nmakes such a finding,
it my require the private shared tel econmuni cati ons services provider
to make alternative facilities or conduit space avail abl e on reasonabl e
terms and conditions at reasonabl e prices;

((66))) (5) Radio comuni cations services provided by a regul ated
t el ecommuni cati ons conpany, except that when those services are the
only voice grade, |ocal exchange tel ecommunications service avail able
to a custoner of the conpany the commission may regulate the radio
communi cation service of that conpany.

NEW SECTION. Sec. 12. If any provision of this act or its

HB 1983 p. 12



application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 13. Sections 1 through 7 of this act constitute
a new chapter in Title 80 RCW

~-- END ---
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